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OPINION OF JUDGE LEE IN THE CASE INVOLVING 
THE CONSTITUTIONALITY OF THE TARIFF. 


Our readers, all of them, have doubtless been informed of 
the decision lately made in Charleston, (S. C.) respecting the 
constitutionality of the Tariff. As only a partial account of 
this case has generally been given in the newspapers ; and as it 
is a part of the plan of our work to record every new and pecu- 
liar case, that it may be referred to on any future occasion, we 
now propose to give the opinion in full of Judge Lee, by whom 
the case in question was determined. The following facts, to- 
gether with the opinion subjoined, were furnished by a legal 
gentleman for publication in the Charleston Courier. 

The suits were brought on two bonds, each for $ 68 92 cts. 
given to the United States by Messrs. Holmes, Mazyck, and 
Gadsden, for the duties on goods imported by them from Liver- 
pool, in November, 1830. The importation was made for the 
single purpose of trying the constitutionality of the Tariff Act 
of 1828. The District Attorney (Mr. Gilchrist,) on the open- 
ing of the court, moved for judgment under the 65th section of 
the Revenue act of 1799, as the defendants had failed to bring 
themselves within the provisions of that section by alleging 
that there had been an error in the assessment of the duties, of 
which the collector had had previous notice. The motion was 
met by another, submitted by Mr. J. G. Holmes, the attorney 
for defendants, that the defendants have leave to plead. The 
argument was then opened on the state of the case. 

It was contended by Mr. Gilchrist, that the course pursued 
by him was not only supported by the plain meaning of the act, 
but by the uniform practice under it in that court since 1802. 
That the authority to call in the revenues of the government, 
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was a branch of the taxing power, and that the practice of 
every civilized country would justify their collection in the most 
summary manner. That with regard to direct taxes, the power 
was not only exercised in every state, but almost in every city 
of the Union. That even with respect to duties, under the 
duty act of South Carolina, in 1785, the importers were allowed 
credits, on giving their notes for the amount, liable to be col- 
lected as they became payable, by summary execution. It was 
shown that the credit system adopted by the United States, 
was more favourable to the importer, than that which obtained 
in any other country; and the District Attorney concluded by 
giving a striking view of the inconveniences and embarrass- 
ments that might ensue’on a departure from the act. 

On behalf of the defendants, it was insisted by Mr. Holmes, 
that they had a right to put in any plea that the defence should 
require. That the very institution of a proceeding by suit, car- 
ried with it the incidents of a suit, and that pleading was one 
of those incidents. That the exception in the act of 1799, had 
reference solely to a motion for continuance, and that any other 
construction would be an infringement of the right of jury trial. 
Mr. M‘Duffie, who followed on the same side, repeated and en- 
forced the chjections of Mr. Holmes, and claimed the right of 
going to the jury, as the only satisfactory mode of deciding the 
constitutional question. 

The defendants’ counsel were replied to by Mr. Pettigru, for 
the United States, who contended that the provisions of the 
act were fair and equitable—that it could work no injury. He 
admitted that the defendants were entitled to file any plea that 
would present an issue of fact for the jury; but that it was too 
obvious to admit of doubt that the design was, under the show 
of pleading, to transfer the real point in dispute from the Judge 
to the Jury, which could not be permitted. 

His Honour, the Judge, having decided, that the defendants 
were at liberty to plead, they immediately filed the plea of sion 
est factum, on which issue was joined, and the cause submitted 
to the jury. ‘The District Attorney then proved the execution 
of the bonds. The defendants then called a witness and asked 
him the question, whether the bonds had not been given for du- 
ties imposed by the Tariff of 1828? This question elicited the 
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main arguments on both sides. The United States counsel ob- 
jected that the testimony could not be admitted under that plea. 
The objection was urged by Mr. Pettigru, aided by the decided 
cases in England and in this country. His Honor ruled that 
the testimony was inadmissible. 

The defendants’ counsel then varied their motion in form, by 
asking leave to go into evidence of the want of consideration 
for the bonds; on the ground of having given notice of such 
defence before the trial; but the court thought that this motion 
could not be distinguished from that which had been previously 
decided. After the conclusion of the argument, the Court, in 
its charge to the jury, briefly stated that it was a suit on a 
bond—that the execution of the bond had been duly proved, 
and that there was no evidence before the court or jury to in- 
validate the bond. The jury found for the United States the 
amount of both bonds. 

Judge Lee delivered the following 


OPINION. 


The question upon which I am now to decide, is a prelimi- 
nary one, which the defendants deem of much importance to 
their cause; it arises under the 65th section of the Revenue Act, 
and the amendment to the Constitution of the United States, 
Art. 7. 

By the section above alluded to, it is provided that “ where 
suit shall be instituted on any Bond, for the recovery of duties 
due to the United States, it shall be the duty of the Court where 
the same may be pending, to grant judgment at the return term 
upon motion, unless the defendant shall in open Court, the 
United States Attorney being present, make oath or affirmation 
that an error has been committed in the liquidation of the du- 
ties demanded upon such Bond, specifying the errors alleged 
to have been committed, and that the same have been notified 
in writing to the Collector of the District prior to the com- 
mencement of the return term aforesaid, whereupon, if the 
Court be satisfied that a continuance, until the next succeeding 
term, is necessary for the attainment of justice, and not other- 
wise, a continuance may be granted until next succeeding term 
and no longer.” 

It must be evident to every one who reads this section, that 
Congress intended to provide in the most expeditious and sum- 
mary manner for the recovery of all Bonds given for duties. 
They do not appear to have foreseen any difficulties in the way 
of the recovery of such Bonds—they seem not to have thought 
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that any bar to that recovery could be set up. The only case 
which occurred to them as necessary to be provided for, was 
that of an error which might be committed by their officer, the 
Collector, in the liquidation of the duties. The section already 
adverted to, declares, “ unless the defendant shall in open Court, 
the United States Attorney being present, make oath or affirma- 
tion that an error has been committed in the liquidation of the 
duties demanded upon such bond, specifying the errors alleged 
to have been committed, and that the same have been notified 
in writing, to the Collector of the District, prior to the com- 
mencement of the return term aforesaid; whereupon, if the 
Court be satisfied that a continuance, until the next succeeding 
term, is necessary for the attainment of justice, and not other- 
wise, a continuance may be granted until next term, and no 
longer. In such a case a delay of a term is allowed, if the 
Court should deem it necessary for the attainment of justice.” 

Two questions present themselves to the mind of the Court, 
which have been made, and naturally arise in this case:— 

lst, Whether under the terms of the 65th section, the de- 
fendant is precluded from going into any defence, except that 
which is indicated in the latter part of the section, which grants 
a continuance, on his making oath of a miscalculation of the 
duties. 

2d, If so prohibited by the act, whether the same is not a 
violation of the 7th article of the amendment to the Constitu- 
tion of the United States, which declares that in suits at Com- 
mon Law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, &c. 

It has been contended on the part of the United States, that 
in all suits brought under this Section of the Act, the judgment 
or decision must be by the Court, that is to say by the Judge, 
without the intervention of a jury. Its language is, it shall be 
the duty of the Court to grant judgment at the return term 
upon motion. What was the meaning of the Legislature in this 
Act, when they use the term Court? £2 vi termini, “ the Court,” 
when used in this sentence, and in common judicial parlance, 
would be considered in most cases to mean the Judge. But 
are we certain that Congress meant to confine the jurisdiction 
over such cases to the District Judge alone? Will not a liberal 
and enlarged construction warrant the opinion that by the term 
Court was meant to be included both Judge and Jury? Let us 
examine the Law, and discover if we can, whether Congress 
did or could have intended to preclude the debtor from any de- 
fence which he might have, and from a trial of that defence 
before a jury. Inconstruing this and all other Laws, it seems 
but common justi@ to the Legislature making them, to put 
such an interpretation upon them, if the language used will 
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reasonably admit of it, as will relieve the Legislature from the 
imputation of having intended to do any act of injustice, by 
depriving a citizen of a right that he might possess. It ought 
not to be lightly presumed that the Representatives of the peo- 
ple, whose duty it is, in their Legislative capacity, to watch 
over the rights of their constituents and to protect them, would 
invade those rights. The presumption, in a free Representative 
Government like ours, must be the other way. In getting at 
the intention of the Legislature in this case, it is proper to in- 
quire, whether by confining the jurisdiction over Duty Bonds 
to the Judge, and restricting him to the consideration of but 
one point, viz: the error in the calculation of the duties, an in- 
justice might not be done to the citizen; and if it should appear 
that such effect would or might follow, then to ask whether 
such could have been the intention of Congress. 

Suppose the case put by the Defendants, that the bond upon 
which they were sued was indeed not their bond, but one in 
which their names had been forged, or the other case, of pay- 
ment to the Collector after the bond was put in suit, or sup- 
pose that the suits were brought against an Executor or Ad- 
ministrator of a deceased debtor, ought they in such case to be 
prevented from pleading, by which they would be enabled to 
state such facts and establish such a defence? 

If then, the construction of this law, as contended for by 
the Counsel of the United States, were to prevail, would not 
the Judge or Court be compelled to disallow any plea, and 
might not such a construction in some cases work an injustice, 
and if such injustice might be done by such a construction of 
the law, shall we, without very strong reasons, come to the 
conclusion that the Legislature intended to do such wrong? 
Certainly not. In the case of the Executor or Administrator 
having no assets in his hands, unless he were allowed to plead 
hlene administravit, would not an injustice be done to him? If 
the judgment were to go against him without plea, would he 
not be liable de bonis propriis? By the section under which the 
suit is brought, the Court, as has already been shown, may 
grant a continuance until the next term, if the defendant makes 
oath, &c. It is thence inferred, that the defendant could make 
no other defence than that which arises from a miscalculation of 
duties, &c. Is this the inevitable inference from that part of the 
clause? A more reasonable one seems to be, that no continuance 
should be granted, exceptfor that reason. This part of the clause 
relates only to the delay of a term, and if strictly construed, 
would forbid such a delay, except on the ground there stated— 
but can it be made to uphold the opinion, that no defence 
should be allowed at the return term, or after the continuance 
has expired? Are we compelled by the terms of the law to be- 
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lievethat the miscalculation of the duties, which is a mere mat- 
ter of evidence, was intended by the act to be decided by the 
Judge without a Jury? It might happen, and it is no very un- 
reasonable supposition that it would happen, that a Judge 
might be totally incompetent to examine and detect an error in 
the liquidation of the duties. When the law, therefore, requires 
the Court to grant judgment, &c. it may, perhaps, without any 
great violence to the legal phraseology, mean the Jury as well 
as the Judge. 

Fortunately for the Court, it is not without an authority, 
which has a very important bearing on this case. Its strong 
analogy to the present case, will be readily perceived in the 
course of the observations which I shall make upon it. The 
case exparte Wood, reported in 9 Wheaton, presented ques- 
tions very much like those which have been made here. They 
arose under the Patent Act of Congress, and were first tried 
before the District Judge for the Southern District of New 
York, and carried up to the Supreme Court, under a rule to 
show cause why a mandamus should not issue to the said Dis- 
trict Court. The circumstances were these—the 10th Section 
of the Patent Act, of 2lst February, 1793, declares, that upon 
oath or affirmation being made, before the Judge of the Dis- 
trict Court, where the Patentee, his Executors, &c. reside, that 
any Patent which shall be issued in pursuance of this Act, was 
obtained surreptitiously or upon false suggestion, and motion 
made to the said Court, within three years after issuing said 
Patent, but not afterwards, it shall and may be lawful for the 
Judge of the said District Court, if the matter alleged shall 
appear to him to be sufficient, to grant a rule that the Paten- 
tee, or his Executor, kc. show cause why process should not 
issue against him to repeal such Patent; and if sufficient cause 
shall not be shown to the contrary, the rule shall be made ab- 
solute. And, thereupon, the Judge shall order process to be 
issued against such Patentee or his Excutors, &c. with costs of 
suit. And in case no sufficient cause be shown to the contrary, 
or if it appear that the Patentee was not the true inventor or 
discoverer, jndgment shall be rendered by such Court for the 
repeal of the said Patent. If the party at whose complaint 
the process issued shall have judgment given against him, he 
shall pay all such costs as the defendant shall be put to in de- 
fending the suit, to be taxed by the Court, and recovered in 
due course of law. 

Here it will be perceived, that upon oath or affirmation be- 
ing made before the Judge of the District Court, &c. it became 
lawful for him to grant a rule that the Patentee or his execu- 
tors, &c. should show cause why process should not issue, &c. 
and if sufficient cause were not shown, that judgment shall be 











WEED. dee 


1831. ] Constitutionality of the Tariff. 437 


rendered by such court for the repeal of the said Patent. Un- 
der this clause of the Patent Act, a rule did issue to the Paten- 
tee, requiring him to show cause, &c. Upon the return of the 
rule, a motion was made on the part of the Patentee to have 
an issue made up to try the validity of the Patent. The Court 
i. e. the District Judge, denied the motion upon the ground 
that the proceedings were summary, &c. and were not to be 
submitted to a Jury. From this decision an appeal was made 
to the Supreme Court why a mandamus should not issue, &c. 
How do these cases resemble each other, and how does the 
case just commented upon apply to that before the Court? 
The strong features of resemblance are the terms used in both 
acts— District Judge and Court. In the present case the 65th 
section of the Revenue Law, makes it the duty of the Court, 
to grant judgment at the return term. In the case arising un- 
der the Patent Law, the Judge of the District Court on the return 
of the rule, if not satisfied with the cause shown, is authorized to 
make the rule absolute, and order process to issue against the 
Patentee with costs, &c. 

In the same clause the word Court is also used. There was 
the same ambiguity in both acts. The District Judge in New 
York, believing that the remedy provided by the Patent Act 
was intended to be summary, refused to have an issue made 
up. Upon the return of the rule and cause shown, and after a 
full hearing before the Supreme Court, that tribunal ordered a 
mandamus to issue to the District Judge, requiring him to 
cause an issue to be made up, and the trial to be had before a 
Jury. 

I will not say that the cases are altogether parallel, but it 
must be evident to all who have followed me in the compari- 
son, that the question was in that as in this case, whether a 

wit involving the rights of the citizen, should, under the am- 
biguous terms of the law, be subject to the final decision of a 
Judge without a jury. Mr. Justice Story, in delivering the 
opinion of the Court, adverted to the article of the Constitu- 
tion, which secures to the citizen the trial by jury, in suit at 
common law, kc. The Supreme Court do not appear, by the 
report of that case, to have founded their decision on the arti- 
cle amending the Constitution—they seem to have relied more 
upon a liberal construction of the law, and to have been much 
influenced by the consideration that such construction should 
be given to it as would be most congenial to our institutions, 
and most convenient in the administration of justice. 

Having considered this case, arising under the Patent Law of 
1793, and shown by a comparison of it with the case before the 
Court, that there was a very strong similitude, so much so, per- 
haps, as would have justified me in coming to a similar con- 
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clusion, I will now proceed to consider the question upon other 
grounds. 

We will now enquire whether, if the law (the Revenue Law) 
did not admit of such an interpretation, it would not be in vio- 
lation of the Constitution of the United States, and in direct re- 
pugnance to the 9th section of the Judiciary Act, passed in 
1789, in pursuance of the Constitution. 

The 7th article of the Amendments to the Constitution of 
the United States, to which I have already adverted, is in the 
following words :—*In suits at Common Law, where the va- 
lue in controversy shall exceed twenty dollars, the right of trial 
by jury shall be preserved; and no fact tried by a jury, shall be 
otherwise re-examined in any Court of the United States, than 
according to the rules of the Common Law.” 

It is worthy of remark in this place, that so jealous were 
the people of the United States on the subject of the trial by 
jury, that they were not satisfied with the Constitution of the 
United States as passed by the Convention, because there was 
not found in that instrument a specific provision recognizing 
the triai by jury, in suits at Common Law in civil cases. It 
was deemed by them of sufficient importance to require an 
amendment of that instrument. What did they mean by the 
language, suits at Common Law? Did they not mean under 
these comprehensive words, to embrace all suits which did not 
fall within the jurisdiction of the Courts of Equity and Admi- 
ralty? —They were used in contradistinction to suits in those 
Courts. Chancellor Kent, in the first Book of his Commen- 
taries, in treating of the jurisdiction of the Federal Court in 
relation to the Common Law, observes, “ The expression trials 
at Common Law, used in the section of the Judiciary Act, 
was not applicable to prosecution for crimes. It applied to 
civil suits as contradistinguished from criminal prosecutions, 
and to suits at Common Law, as contradistinguished from those 
which came before the Court sitting as a Court of Equity and 
Admiraity.”’ His meaning of the terms (suits at Common 
Law) has very recently been settled by the highest Judicial au- 
thorities in the United States,—I mean the Supreme Court in 
the case of Parsons vs. Bedford et a/. reported in 3 Peters, page 
446. The Court in that case thus expressed themselves: “ The 
trial by jury is justly dear to the American people. It has al- 
ways been an object of deep interest and solicitude, and every 
encroachment upon it has been watched with great jealousy. 
The right to such a trial is, it is believed, incorporated into, 
and secured in every State Constitution in the Union, and it is 
found in the Constitution of Louisiana.” 

One of the strongest objections originally taken against the 
Constitution of the United States, was the waut of an express 





BA. ek a BE 


Ue Bhi a P e EF 

















1831.] Constitutionality of the Tariff. 439 


provision securing the right of trial by Jury in civil cases. As 
soon as the Constitution was adopted, this right was secured 
by the seventh Amendment of the Constitution proposed by 
Congress; and which received an assent of the people so gene- 
rally as to establish its importance as a fundamental guarantee 
of the rights and liberties of the people. This amendment de- 
clares that “in suits at Common Law, where the value in con- 
troversy shall exceed twenty dollars, the right of trial by jury 
shall be preserved; and no fact once tried by a jury sliall be 
otherwise re-examinable in any Court of the United States than 
according to the rules of the Common Law.” At this time 
there were no States in the Union, the basis of whose jurispru- 
dence was not essentially that of the Common Law in its widest 
meaning; and probably no States were contemplated, in which 
it would not exist. The phrase “ Common Law” found in this 
clause, is used in contradistinction to Equity, and Admiralty 
and Maritime jurisprudence. The Constitution had declared in 
the third article, “ That the judicial power shall extend to all 
cases in Law and Equity arising under this Constitution, the 
Laws of the United States, and Treaties made or which shall 
be made under the authority,” &c., and to all cases of Admi- 
ralty and Maritime jurisdiction. It is well known that in civil 
causes, in Courts of Equity and Admiralty, juries do not inter- 
vene, and that Courts of Equity use the trial by jury only in 
extraordinary cases, to inform the conscience of the Court. 
When, therefore, we find that the amendment requires that the 
right of trial by jury shall be preserved in suits at Common 
Law, the natural conclusion is, that this distinction was present 
to the minds of the framers of the amendment. By Common 
Law, they meant what the Constitution denominated in the third 
article “ Law;” not merely suits which the Common Law re- 
cognised among its old and settled proceedings, but suits in 
which legal rights were to be ascertained and determined, in 
contradistinction to those where equitable rights alone were re- 
cognised, and equitable remedies were administered ; or where, 
as in the Admiralty, a mixture of Public Law, and of Maritime 
Law and Equity was often found in the same suit. Probably 
there were few,if any States in the Union, in which some new 
legal remedies, differing from the old Common Law forms, 
were not in use; but in which, however, the trial by jury inter- 
vened, and the general regulations in other respects were ac- 
cording to the course of the Common Law. (Proceedings in 
cases of partition, and of foreign and domestic attachment, 
might be cited as examples variously adopted and modified.) 
In a just sense, the amendment then may well be construed to 
embrace ali suits which are not of Equity and Admiralty juris- 
diction, whatever may be the freculiar form which they may « 
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sume to settle legal rights, and Congress seems to have acted 
with reference to this exposition in the Judiciary act of 1789, 
ch. 20, (which was contemporaneous with the proposal of this 
amendment;) for in the ninth section it is provided that the 
trial of issues in facts in the District Courts, in all cases except 
civil causes of Admiralty and Maritime Jurisdiction, shall be 
by Jury, and in the 12th section it is provided, that “ the trial 
of issues in fact in the Circuit Courts shall, in all suits except 
those of Equity and of Admiralty and of Maritime jurisdiction, 
be by jury;” and again, in the thirteenth section, it is provided 
that “ the trial of issues in fact in the Supreme Court in all ac- 
tions at law against citizens of the United States, shall be by 
jury.’ “ The true signification of the words suits at Common 
Law, is thus definitively settled, and embrace aJl suits which do 
not fall within the jurisdiction of the Courts of Equity and Ad- 
miralty.” The amendment to the Constitution providing for a 
trial by jury in such cases, was passed in March, 1789, and in 
September of the same year, the judiciary act under which this 
Court holds its authority was passed by Congress, only five 
months after the Constitution was amended on this point. We 
will now examine the Judiciary Act, and see whether it does 
not recognise the 7th Article of the amendments to the Consti- 
tution. The ninth section of the Judiciary Act establishes the 
jurisdiction of this Court, and after vesting authority in this 
Court over certain matters relating to the revenue and the Ad- 
miralty, holds this language, “ and shall also have cognizance 
concurrent as last mentioned, of a// suits at Common Law where 
the United States sue, and the matter in dispute amounts, exclu- 
sively of costs, to the sum or value of one hundred dollars,” and 
concludes in the following words: “and the trial of issues in 
fact in the District Courts in all causes except civil causes of 
Admiralty and Maritime jurisdiction, shall be by jury.” Here 
we see the requisition of the Constitution complied with, and 
the trials of issues in fact, in all causes, expressly enjoined on 
the District Court, in all causes, that is to say in all suits at 
Common Law where the United States sue. To show conclu- 
sively that such cases as the present were intended to be em- 
braced by the words * suits at Common Law,” where the United 
States sue, it is only necessary to enquire who are the suitors in 
this Court. It will be found that with the solitary exception of 
suits against consuls or vice-consuls, there are no other suitors 
in this Court in civil cases (not of Admiralty jurisdiction) than 
the United States. What suits, then, vere intended by the 
words “ suits at Common Law, where the United States sue?” 
The answer must be, all suits brought by the government on 
duty or other bonds. Can it mean any other suits? It cannot 
for this plain and obvious reason, that the only suitors in this 
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Court, the only plaintiffs, are the United States. It is a kind 
of Exchequer Court, in which the debts due to the government 
are recovered. Neither aliens nor citizens can sue here. This 
Court has no jurisdiction in any other cases. When the 9th 
Section therefore, which establishes this Court, declares that it 
shall have cognizance of ail suits at Common Law where the 
United States sue, it must intend to embrace cases like the pre- 
sent, or it can meannothing. If, then, it meant to comprehend 
these cases, how are they to be tried? Being suits at Common 
Law, they must be governed by the amendment to the Consti- 
tution, which directs such suits to be tried by a Jury. This 
seems to me to be an inevitable conclusion. My mind has been 
much assisted too, in forming an opinion on this question, by 
adverting to an act of Congress passed on the 3d March, 1797. 
By this jaw, it is declared “ that where suits shall be instituted 
against any person or persons indebted to the United States, as 
aforesaid, it shall be the duty of the Court where the same may 
be pending, to grant judgment at the return term, upon motion, 
unless the defendant shall, in open Court, (the United States 
Attorney being present) make oath or affirmation, that he is 
equitably entitled to credits which had been, previous to the 
commencement of the suit, submitted to the consideration of 
the accounting officers of the treasury, and rejected, specifying 
each particular claim so rejected, in the affidavit, and that he 
cannot then come safely to trial—Oath or affirmation to this 
effect being made, subscribed and filed, if the Court be there- 
upon satisfied, a continuance until the next succeeding term 
may be granted, but not otherwise, unless as provided in the 
preceding section.” 

It will be seen, by a comparison of this clause with the 65th 
section of the Act of 1789, under which these suits were brought, 
that the same language is found in both Acts—in both, the term 
Court is used. The Court, in both cases, is required to grant 
judgment the first term, &c. Indeed, it is evident to me that 
the Legislature, when they passed the act of 1789, had this very 
act of 1787 before them, for they have used the same phrase- 
ology, verbatim. The construction of the two laws ought there- 
fore to be the same. Laws in fari materia ought to be consi- 
dered together, aud where the object of both laws is the same, 
to wit, the recovery of the public dues, the construction should 
also be the same. Now, what has been the practice under this 
act of 1787? Since J have presided in this Court, a number of 
suits have been brought by the United States under this law, 
against defaulting public officers, such as deputy post masters, 
pay masters, &c., and I have never known an instance in which 
the defendants have been prevented from pleading. In every 
case an issue has been made up and the facts have been sub- 
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mitted toa Jury. It may be said that the cases are different; 
that in the case before the Court, the sum due is liquidated and 
fixed, and in the cases arising under the Act of 1787, the debt 
due is uncertain. Not so. The amount due to the government 
is certain in both cases, for in the cases of Pay Masters and 
Post Masters, the statement of the Department, certified by the 
proper officer, and authenticated under his seal, is admitted as 
evidence, and is conclusive. Here we have acase very strong- 
ly in point; under a law, word for word like the 65th section 
ander which this suit is brought, the trial by jury has always 
been allowed. 

W hat are the inconveniences to the Government which can 
arise from such cases going toa Jury? Can there be a delay 
even of a term in the recovery of such bonds, unless the De- 
fendant alleges and swears to a miscalculation of the duties? 
There cannot be. Cannot Congress, if they find that the delay 
incident to such trials, will operate injuriously to the Govern- 
ment, remedy the evil by requiring the duties to be paid 
in cash, before the permit is delivered for the goods imported. 
They most assuredly can, but will it be necessary to do so? I 
cannot conceive that it will. The example of the case will pro- 
bably not be followed. No merchant will venture to stand suit 
on his bond. What will be the effect to him? Loss of com- 
mercial character and credit with the Government—who, on all 
future occasions, would require the payment of the duties in 
cash. The consequence, therefore, cannot be of a serious na- 
ture to the Government. I do exceedingly regret the circum- 
stance, that all this excitement, that all these long and learned 
discussions, are likely to produce so little fruit. No law canbe 
settled in these cases, From any decision which I may make, 
an appeal can only be had to the Circuit Court, which will be 
shortly held at Columbia, by my brother Johnson, and whether 
he confirms or reverses my decision, the law will be still un- 
settled. Both his decision and mine wiil be nisi frius, and in- 
conclusive. 

The smallness of the sum in dispute will prevent its being 
carried up to the Supreme Court, where alone it could be de- 
cided in the last resort. It might reasonably be asked, then, 
why agitate this question when no possible good can result 
from it? It is not an accidental case, it is one avowedly made 
for the purpose of calling in question the constitutionality of the 
Tariff Act of 1828. Cui b0n0?—when the defendants who are 
professional men, cognizant of the law, knew that a final deci- 
sion of the law could not be had in the case. Let a verdict in 
the case be one way or the other, it must be evident to all who 
hear me, that it will be unimportant, .inconclusive, settling no 
point, 
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From the view which I have taken of the question, both un- 
der the Law and the Constitution, I am bound to say, that the 
defendants have a right to plead in the case. Let it, however, 
be understood, that while I admit their right to plead, I decide 
nothing as to the nature of their pleas, or their effect. 

[The Court, on the second day, decided that under the plea 
of nonest factum, the defendants could not go into any evidence 
to impeach the Bond—that this could have been done only bya 
special plea. We do not know whether the opinion of the 
Court on that point will or will not be published. | 


OF THE COPY-RIGHT AND GOOD WILL OF 
. NEWSPAPERS. 


That a newspaper is not a fair subject of copy-right, accord- 
ing to the intent and meaning of the Congress of the United 
States, as expressed in the act giving a copy-right in certain 
cases, will appear by a reference to our March number, for the 
year 1829. We there inserted the decision of Mr. Justice 
Thompson, made about the period we have mentioned, that al- 
though great praise may be due to the proprietors of news- 
papers for their industry and enterprise in preparing and is- 
suing their journals, yet the act of Congress does not contem- 
plate their being rewarded in the way that authors of works of 
a more scientific, durable, and permanent character, are re- 
warded. The learned Judge, in the opinion he gave, took oc- 
casion to observe, that no pretence of the kind had ever before 
been set up'. As we deem the reasoning of the Court in the 
case referred to, satisfactory, we shall pass on, without any 
further notice of it, to another question, viz: how far a pro- 
prietor of a newspaper, who has sold what is called the “ good 
will” of his paper, is answerable for still continuing to issue a 
paper, independent of any statute provision. 

We set out by premising, that we have, and shall offer, au- 
thorities which show, that whenever a proprietor of a newspa- 
per sells his establishment, the only obligation which is thus 


1 The opinion of Judge Thompson above referred to, will also be found 
in a number of the American Jurist, which appeared about the time we 
have mentioned. 
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created on his part, is that he will not issue another journal 
bearing the name of the one he has sold. The first authority 
we shall cite, is an English chancery case, wherein it was de- 
termined generally, that a sale of a trade with the good will, 
does not preclude the vendor from setting up a similar trade, 
without an express covenant. The Court in the same case re- 
cognised the principle, that if there is fraud on the part of the 
vendor, by representing his new establishment as a continuation 
of the old trade; or by conduct encouraging others to involve 
themselves, in the confidence that he would not trade again, 
&c., he is liable to the vendee!. 

The case in chancery which grew out of the sale of Mr. 
Noah’s “ National Advocate,” in the city of New York, is an au- 
thority in favour of the rule, that a person who has sold a 
newspaper establishment, has no right to continue a publica- 
tion as the same; though the vendor, in such case, may set up 
a different rival paper?. Another point, decided in the same 
case, was, that if the question, whether the rival paper is the 
same or different, be doubtful, the doubt is a sufficient reason 
to refuse an injunction, and to leave the parties to their reme- 
dies at law. We will proceed to give a more minute account 
of this case, as it will assist in explaining a subject upon which, 
in the minds of many lawyers, there has been some uncer- 
tainty. 

The bill in chancery respecting the sale of the “ National 
Advocate,” set forth a deed poll, whereby Henry Eckford as- 
signed to John D. Brown and several others, “ all his right, &c. 
in and to the newspaper entitled the ‘ National Advocate,’ now 
publishing in the city of New York, with all the books, types, 
presses, issues, profits, rights and incidents belonging or ap- 
pertaining to the said newspaper.” The assignment was in 
trust, to make sale of the establishment. A part of the state- 
ment of the complainant was, in the bill, that Noah interrupted 
the possession of the complainant at No. 48 Wall street, and 
forcibly ejected him ; that he induced subscribers to withdraw 
their good will and patronage: and that, to do this more ef- 
fectually, Noah published a hand-bill entitled “ National Ad- 


* Crutwell vy. Lye, 17 Vesey, 336. 
* Snowden vy. Noah, 1 Hopkins’s Chan. Rep. 347. 
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vocate Extra,” and had since continued another regular paper, 
under the title of “ The New York National Advocate,” which 
was also published at 48 Wall street; at which place he re- 
ceived and intercepted advertisements intended for the National 
Advocate, and had retained the subscription and other books, 
till he had made copies of them for the purpose of supplanting 
the complainant, and depriving him of the good will of the es- 
tablishment. Another material part of the statement, (so far 
as regards the prayer that was made for an injunction to pro- 
hibit the publication of the new paper), was that Noah was 
wholly insolvent, and had been discharged under the insolvent 
act. The counsel for the complainant contended that the con- 
duct of Noah was a gross fraud, and in effect usurped that very 
good will of the establishment which constituted its principal 
value ; and that he did not treat his paper as a new one, but as 
a continuation of the former “ National Advocate.”’ The coun- 
sel for Noah contended, that as regards the place of publication, 
the complainant did not acquire the right to issue any paper 
from No. 48 Wall street, of which the defendant held a lease 
in his individual name; that Noah had a right to issue a 
paper from that place, and to send his paper to the readers of 
any other paper. ’ 

We have thus briefly narrated the facts of the case, and are 
now prepared to give the opinion of the Chancellor, who, after 
a more general statement of the facts even than we have given, 
observed as follows: 

** The business of printing and publishing newspapers being 
ejually free to all, the loss to one newspaper establishment, 
which may follow from the competition of any rival establish- 
ment, is merely a consequence of the freedom of this occupa- 
tion, and gives no claim to legal redress. But a newspaper 
establishment is also a subject of property; and so far as the 
rights of such an establishment are private and exclusive, this 


species of property like any other, is entitled to the protection 
of the laws. 

“The material property of the National Advocate, is not 
here in question. The printing office, press, types and other 
materials of a printing establishment, are subjects of exclusive 
right ; and the injuries alleged in the bill, in respect to these 
subjects in this case, are matters, for which redress must be 
sought in the courts of law. 

“ The subject in respect to which an injunction is asked, is 
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what is called the good will of the establishment, or the custom 
and support which the National Advocate had before received 
from its subscribers and patrons, or from the public. The ef- 
fort of Noah, is, to obtain for his newspaper the support of the 
public in general, and especially, the custom and good will of 
the friends of the National Advocate; this object is distinctly 
avowed ; and an open appeal is made to the friends of the Na- 
tional Advocate and to the public, to give their support to the 
new paper. The question is, whether the acts of Noah, are an 
invasion of the private rights of Snowden, as the proprietor of 
the National Advocate, or merely, an exercise of the common 
right to print and publish a new journal and to obtain for it 
patronage. 

The open appeal made to the public in favor of the new 
journal, as a new and distinct paper, seems to remove from 
this case, every objection. Noah is at liberty, to invite the 
subscribers and patrons of the National Advocate, to give him 
their support ; and they are entirely free to accept or reject his 
invitation. They, like others, may give their support to either, 
or neither, or both of these papers. The only circumstance 
in this case, which has any appearance of an undue encroach- 
ment upon the rights of Snowden, is, that Noah’s new paper is 
published under a name nearly the same with that of Snow- 
den. But the name of the new paper is sufficiently distinct 
from the name of Snowden’s paper, to apprize all persons, that 
these are really different papers. These different titles and the 
different matters which must appear in two daily gazettes, seem 
to afford all the information which can be desired by those who 
choose to give their patronage to either of these papers. I do 
not perceive, that any person can be misled in this respect; and 
the whole case seems to be nothing more than an open compe- 
tition between two newspaper establishments, for the good will 
of those who were the patrons of the first establishment, and 
for the favor of the public. 

The good will of an established trade, the custom of an inn, 
and the right of a publisher of books, may be injured by acts 
of deception or piracy; but the injury for which redress is 
given in such cases, results from the imposture practised upon 
the customers of an existing establishment, or upon the public. 
When the friends of an existing newspaper and the public, are 
informed by a rival newspaper, that the two papers are not the 
same, but are distinct establishments, there is no deception ; 
and the detriment which either establishment may suffer from 
the competition of the other, results from the free option of 
those who choose to give their support to one establishment in 
preference to the other. This employment is subject to all the 
incidents of a free competition ; and when no deception is prac- 
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tised, the award of the public or of those who patronise news- 
papers, must determine the patronage which each rival press 
shall receive. 

The adjudged cases cited in support of this application, are 
Hogg against Kirby, 8 Vesey junior, 215, and Crutwell against 
Lye, 17 Vesey junior, $36. These cases seem to be rather au- 
thorities against the application. In the last of them, the sub- 
stance of Lord Eldon’s opinion, was expressed in the following 
sentence, which is directly applicable to thiscase. ‘It amounts 
to no more than that he asserts a right to set up this trace, and 
and has set it up, as the like, but not the same trade, with that 
sold; taking only those means, which he had a right to take, 
to improve it; and there is no fact, amounting to fraud, upon 
the contract made with the plaintiff.” 

It appears to me, that every person who is disposed to pa- 
tronise or support the National Advocate, may do so, without 
being deceived or misled by the existence or publication of the 
New York National Advocate. The struggle of these parties, 
seems to be merely a competition, in which there is no impos- 
ture or deception. Ido not perceive any fraud; but if there is 
any question whether the acts of Noah are a fair competition 
cr a fradulent interference with the establishment of Snowden, 
it is a question wholly uncertain; and as a doubtful matter of 
fact, it should be left to the trial by jury, in the ordinary course 
of law. The writ of injunction is a most important remedy ; 
but it is used to protect rights which are clear, or at least, free 
from reasonable doubt. Upon all the facts of the case, the mo- 
tion for an injunction is denied.” 


That property exists in a newspaper, it will be remarked, is 
admitted by the court, in the case just cited; and that an in- 
junction will be granted against publishing under the same 
title, appears also by a case cited by the counsel in Hogg v. 
Kirby! The latter case deserves more than a mere passing 
notice, as it may be regarded as a leading case upon the subject 
before us. It will be found reported in 8 Ves. 215, where it 
occupies seven or eight pages. We will endeavour to give a 
more condensed account of it. 

In Hogg v. Kirby, the plaintiff was proprietor of a work 
published in monthly numbers, commencing in August, 1802, 
under the title of ““The Wonderful Magazine, by William 
Granger, Esq.;”’ that name being, (according to the bill,) as 
is usual in works of that description, inserted in the title 





4 Watson v. ——, Hil. Term, 1732. 
VOL, HI.—NO. XII, 57 
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page, merely as the nominal author; and under an agree- 
ment for that purpose, the name of the defendant Kirby, was 
used as the publisher; and the numbers were sold at his shop 
upon commission: but the publication was under the manage- 
ment and at the expense of the plaintiff. .The undertaking 
proceeded in this manner, till the publication of the fifth 
number; when a dispute arose in consequence of an alteration 
in the title; and Kirby refused to permit his name to appear 
to the work any longer; and in December a final settlement 
of accounts took place, and the plaintiff circulated hand-bills, 
dated 29th of December, stating that the succeeding number 
would be published by Friday next; and that number was ac- 
cordingly published by him on the 3lst of December. On the 
first of January, 1803, the first number of a periodical work was 
published by the defendants Kirby & Scott, under a similar 
title, described as a “.Vew Series Improved:” printed for Kirby 
i Scott; and expressed in the title to be continued monthly; 
and they published advertisements to the same effect. An 
injunction was prayed to restrain the selling of any copies of 
the publication of the defendants, the printing and publishing 
any future number, and the copying the ornaments, or any 
part of the plaintiff’s original publication, &c.; and to restrain 
the printing and publishing any of the letters or communica- 
tions received by Kirdy as the publisher of the plaintiff’s work. 
The publications being produced, the defendant’s appeared 
upon inspection, (though not exactly similar,) to have a resem- 
blance, which gave it the appearance of being the succeeding 
number of the plaintiff’s work. The device on the wrapper 
was the same; though not exactly similar in the execution. 
Kirby’s number took up the same article in continuation which 
had been left unfinished in the middle of a sentence by the 
plaintiff’s fifth number, and commenced with the word at the 
bottom of the last page. A description and a print of a re- 
markable character were introduced, which had been pro- 


mised in the plaintiff’s fifth number, as a part of the contents 
of the sixth. 


The defendant’s number also contained a short 
index of the contents of the plaintiff's first five numbers, under 
the name of an “Index to the First Part.” 
the two works was generally similar. 
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It was represented on behalf of the defendants, that the con- 
tinuation of the unfinished article and the index were not in- 
serted with a view to deceive the public, but to enable such of 
the purchasers as preferred the defendant’s work to the con- 
tinuation of the plaintiff’s, to make a separate volume of those 
five numbers. It was also denied that the defendant’s work 
was represented as a continuation; and the defendant’s tight 
was submitted to publish a work under a similar title. 

The opinion of the Lord Chancellor protested against the 
principle, that a man is not at liberty to do any thing which 
can affect the sale of one work similar to another; and that be- 
cause the sale is affected, therefore, there is an injury. He 
stated distinctly, that if there is a fair competition by an origi- 
nal work, really new, be the loss what it may, there is no 
damage or injury. The question before him, he stated, was 
not whether the defendant’s publication was the same as the 
plaintiff’s, but, as between the parties, whether the defendant 
had not represented it to be the same; and whether the injury 
to the plaintiff was not as great, and the loss accruing ought 
not, in equity, to be regarded upon the same principles, as if it 
were the same work. Upon the point, whether the work was, in 
fact, meant to be represented to the public as the same, he would 
not say that it was not a fact proper for a jury. He considered 
himself obliged to act upon the inference from the circumstan- 
ces; and he deemed it impossible not to say, without further 
explanation, an intention did appear, both upon the transaction, 
as to the fifth number, and the other circumstances, to state a 
continuation of the former work. He was not called upon, he 
thought, to speculate upon the probable consequences of the 
defendant’s conduct, for he had the actual consequences, as far 
as fair reasoning could determine, that out of two thousand 
purchasers, one thousand and eight hundred had bought the 
new as a part of the old work. The proper course for him to 
take, he considered, was to alter the terms of the injunction, so 
as to make it clear, that it was to operate upon nothing but the 
publication handed out to the world as the continuation of the 
plaintiff’s work; and to direct, that as to the numbers handed 
out as such continuation, the plaintiff commence an action at 
law. He expressed an anxiety that nothing in the injunction 


should imply, that Reviews, Magazines, and othér works of the 
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same species, might not be multiplied. The order finally made 
and declared was, that as it appeared to the court, that the 
work in the pleadings named had been published and offered 
for sale as and for a continuation of the plaintiff’s work, the 
defendants, their agents, &c. be restrained from publishing or 
exposing to sale any copy or copies of the defendant’s work, 
or any other work, as a continuation of the plaintiff’s, and from 
printing all or any part or parts of the plaintiff’s work; and that 
the injunction should be continued as to any letters, &c. ad- 
mitted by the answer to have been received from correspon- 
dents by the defendant while publishing for the plaintiff. 


ENGLISH ECCLESIASTICAL REPORTS. 


Reports of Cases argued and determined in the English Ecclesiastical Courts, 
edited by Edward D. Ingraham, Esq. of the Philadelphia Bar. Vol. IL. 


containing iddams’s Reports. Philadelphia 1831. P. H. Nicxirw & T. 
JOHNSON. 


We announced several months since, a proposal for the re- 
publication, in Philadelphia, of the decisions of the English 
Ecclesiastical Courts. We have now before us the second 
volume of the American edition of the reports of cases deter- 
mined in those tribunals. Though these reports would seem, 
from the name they bear, (ecclesiastical reports,) to have not 
much application in this country, yet we need not be very for- 
mal in reminding our readers, that such is not the fact. Every 
member of the profession, and indeed, every person who has 
read Blackstone through, must have observed, that in England, 
there are some kinds of suits of ecclesiastical cognizance, which 
in this country, are frequently referred to temporal courts, as, 
for instance, suits concerning wills, and the succession to the 
property of intestates, 

The jurisdiction of all the courts in England is determined 
by the common law; and if any tribunal, whatsoever name it 
may bear, exceeds the limits prescribed by that law, the courts 
of common law may interfere, and in some cases, inflict pun- 
ishment upon hose who preside over it. We do not deem it 
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necessary, in order to make it appear that the matter in the 
volume before us is useful, to go very fully into the origin of 
ecclesiastical jurisdiction in England, though on this occasion 
it may be proper to refer to it. If we look as far back as the 
time when England was under the government of the Saxons, 
we see no distinction between the jurisdiction of the laity and 
of the clergy; the rights of both being ascertained at the same 
time and by the same judges. A contest began between the 
laws of England and those of Rome about the reign of King 
Stephen, and very soon the spiritual courts adopted the latter, 
while the temporal adhered to the former. Here then was a 
breach created, so difficult to get over, that a coalition was im- 
practicable, even at the Reformation. Accordingly, at this 
day, the English Ecclesiastical Courts are zccustomed to decide 
important questions that are properly of temporal cognizance. 
So impartial have they been in the administration of justice, 
and so disposed have they appeared, to keep within the limits 
of their power, that the inconvenience resulting from a con- 
tinuance of the jurisdiction in the same channel, has been almost 
imperceptible. The probable consequences, indeed, of an al- 
teration in this “ master piece of papal discernment,” as Black- 
stone calls it, would be confusion; and a conflict with long 
established forms, and a course of procedure that has pre- 
vailed for centuries, when substantial justice is observed, would 
clearly argue not much wisdom, 

It appears from the volume before us, as well as from what 
we have just stated, that a large portion of the cases contained 
in the English Ecclesiastical Reports may be read with very 
great advantage by the iawyers of our own country. We do 
not know, indeed, that we have gone through any volume of 
English adjudged cases, which is more abundant in useful illus- 
tration of the principles of the law administered here, than 
that to which we invite attention. The following marginal 
notes of the cases in this volume, may serve to give our readers 
more satisfactory information of the nature and usefulness of 
its contents. 


ADMINISTRATION. 


1. Administration fending suit is never granted by the Court 
on motion but by consent. Principles upon which the Court 
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proceeds in granting administrations pending suit. Vorthey 
v. Cock. 122 
2. Administration of the goods of a public functionary of the 
Emperor of Morocco decreed toa party specifically empow- 
ered to take it on behalf of the Emperor of Morocco, on proof 
of the said Emperor’s title (not questioned by the crown or 
otherwise) to the deceased’s effects, on behalf of the national 
treasury, by the Mahomedan law. Re Beggia, deceased. 
126 
8. Administration granted, limited to certain purposes, of the 
goods of a party deceased, until his last will (stated by the 
deceased himself a few days before his death to be in India,) 
or an authenticated copy thereof, should be transmitted@from 
India to this country. Re Metcalf, deceased. 126 
4. The widow is, usually, preferred to a next of kin in the 
grant of administration; and, notwithstanding her having 
married again. 

Administrations, upon what principle only, granted toa 
creditor—can only be failing any other representative—a 
next of kin being, a/so, a creditor, a reason against his 
being preferred in a contest for the administration, either 
with the widow or any other next of kin. Wedd vy. Needham. 

189 

5. When a sole next of kin refuses to take administration, the 
Court, on cause shown, will decree letters ad colligendum 
bona defuncti, limited according to the special circumstances 
of the case. Re Randall, deceased. 282 
6. A defect in the legal representation of a party deceased, 
occasioned by the lunacy of one of his several administrators, 
how remedied. Re Phiiifis, deceased. 330 
7. Ordinary practice of the Court where a sole administrator 
(or executor) becomes lunatic, to make a limited grant to 
his committee for his use and benefit, during his lunacy. Jdid. 
331, 7. 

8. In no case will the court decree administration to substi- 
tuted trustees, as such, without the consent of all parties, 
beneficially interested in the trust properties, until the trust 
properties are actually vested in such substituted trustees. 
Cresswell v. Cresswell. 334 
9. Whef® securities are required to justify, in ordinary course, 
the Court will not dispense with this, even partially, but un- 
der very special circumstances, And if the Court decrees a 
general grant, but, under special circumstances, requires the 
securities to justify only as to a part of the property, it will 
‘not allow sefarate bonds; so that other securities than those 
who justify in the requisite amount, shall enter into the com- 
mon administration bond in double the amount of the whole 
property. Howell vy. Metcalfe and Saunders. 337 
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10, Administration decreed to the nominee of the Prochein 


Amy of a minor (the residuary legatee) who had filed a bill 
in Chancery on her behalf, against the surviving executors, 
of a will limited to the purpose only of answering to the 
said suit; the proceedings in which were stayed by there being 
no legal representative of the deceased to be made a party to 
the suit. Jdid, 338, 2. 


11, Where it is discretionary in the Court to grant adminis- 


tration to either of two claimants, it always decrees it, ceteris 
faribus, to that claimant who has the greater interest in the 
effects. Zucker v. Westgarth. 339 


12. Quexre whether, even on grants of administration to foreign- 


ers of the property of foreigners, generally, the administrator 
is still not compellable to give bond ere, in England, with 
two sureties, British subjects, for the due administration of 
the effects. Cambiaso v. Negrotto. 367 


13. Before granting letters of administration to a creditor, the 


Court always requires an affidavit as to the amount of the 
property to be administered; where there has been no fer- 
sonal service of the usual citation on the parties entitled to 
the administration in the first instance. Martineau y. Rede. 

375 


14. The statute 38 Geo. III., c. 87, entitled, an “act for the 


administration of assets in cases where the executor to whom 
probate has been granted is out of the realm,” is equally ap- 
plicable in cases, where the executor, (though not out of the 
realm,) is out of the jurisdiction, and out of the reach of the 
process, of his majesty’s English Courts of law and equity. 
Re Jouet, deceased. 397 


15, Special certificates to the facts of the case, necessary to found 


the grant, superadded to the oath of the applicant, in the in- 
stance of every administration applied for (the obvious, and 
only general, scheme suggested for preventing frauds in ob- 
taining letters of administration) would involve a generai in- 
convenience, less tolerable than the farticudar evil in question. 
But the Court may direct such special certificates in certain 
cases: and if, being exhibited, they are unsatisfactory to the 
Court, [for instance, as failing to certify the principal facts 
by the testimony of third persons, speaking of their own know- 
ledge; or as the case may be, | the Court will, at least, sus- 
frend, and may, probably, in the end, altogether reject, the 
application for the grant itself, in such case. In the Goods of 
Christofiher Cole, deceased, 407 


16, The ordinary practice, where an executor fails to represent 


a testator, is, to grant administration, with his will annexed, 
to the residuary legatee, im trust, if any; and failing such 
residuary legatee, in ¢rust, then to grant the same, not to his, 
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or her representative, but to such person or persons as have 
the deneficial interest in the residuary estate, under the will. 
Administration decreed, however, in this case, to the rep- 
resentative of a surviving trustee in preference to either, or 
both, of two other claimants, styling themselves “ residuary 
legatees,”’ simply, but without any violation of the ordinary 
frractice, as explained above;—such other claimants being, in 
fact, residuary legatees for life only, each in a fifth of the 
residue;—she, the representative of the surviving trustee, 
having also, as such, herself a deneficia/ interest in the resi- 
duary estate greater than that of either of the other claim- 
i ants;—and the will of the testator plainly excluding the 
interference, or control, of those other claimants, or either 
E of them, in the genera/ management of his estate. Hutchinson 
v. Lambert and Curling. 410 
17. Administration, with the will annexed, may be committed 
to a residuary legatee, during the lunacy of a surviving ex- 
ecutor and residuary legatee, in trust; at least by and with 
the consent (given or implied,) of the committee of the 

lunatic. In the Goods of James Milnes, Esquire, deceased. 
423 


DELIRIUM. 


How distinguished from frofier insanity. Patients, properly, 
insane often rational to all outward appearance, without any 
real abatement of malady. But in a case of mere delirium, 
in the absence of that temporary excitement which pro- 
duces it, to be ascertained by the appearance of the patient, 
the patient, most commonly, is rea//y sane. Hence a lucid 
interval is much easier to be proved in a case of delirium, 
than in one of frofer insanity. Brogden v. Brown. 367 


DOMICIL. 


1. The succession to the personal estate of a British subject, 
dying, domiciled, in any part of the British empire, intestate, 
is to be regulated by the law of that part of the British em- 
pire which was his domicil at the time of his death. But, 
guzere, whether a British subject can select a foreign domicil 
in so complete derogation of his British, as to subject his 
property Aere to distribution according to any foreign law, 
even in case of his intestacy: though admitting this to be, 
it would by no means follow that his wil/ to be valid here 
must conform to that foreign law, either on principle, or on 
precedent. The rule that where property is to be distributed 
under a certain law, in a case of intestacy, it must be so dis- 

f tributed in the absence of a will, valid by that law, only ap- 

: plies to cases, in which there being no conflict of domicils, 
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the law which must govern the case, whether one of testacy 
or intestacy, admits of no question. Curling v. Thornton, 
Per tot. 197 
On the validity of a will made by a domiciled inhabitant of 
Scotland, the Court here will defer to the law of Scotland; 
and will pronounce in favour of that will or for an intestacy, 
according as that question is determined by the Scotch Court 
of Probate. Hare v. Nasmyth, 206, 7. 


EXECUTOR. 

An executor who has renounced, in order to his becoming 
a witness in a suit commenced touching validity of the will, 
may, at the termination of such suit, retract his renunciation, 
and take probate of the will. Thompson v. Dixon. 529 
One of several executors who has renounced, may, after the 
deaths of his co-executors who have proved the will, retract 
his renunciation, and take probate, as a matter of course. 
But the same right does not accrue to an executor who has 
renounced, after administration, with the will annexed, grant- 
ed; from the possible inconvenience that might accrue, in 
other quarters, if the chain of executorshif, once broken, were 
thus suffered to revive. 

Nor may administration, with the will annexed, be then 
granted to such executor; a residuary legatee, if any, being 
preferably entitled~if there be no residuary legatee, a next 
of kin. Jn the Goods of William Thornton, deceased, 529 

FEME COVERT. 
The will (so styled) of a married woman (without any spe- 
cial authority to make a will) is a mere nullity; and adminis- 
tration of her effects must be committed and granted to her 
husband. Steadman v. Powell. 26 
The Court, on cause shown, will permit a married woman, 
party in a cause, to appoint a proctor, &c. in the absence of 


her husband, on giving reasonable security to the other party, 
as to his costs. Suter v. Christie. 257 


HAND-WRITING, 


Evidence of hand-writing, general doctrine with respect to. 
Sapih v. Atkinson, 232, 319 
An alleged will, the validity of which is denied, cannot be 
proved by mere evidence to the Aand-writing of the party 
whose alleged will it is. J. 213 
Evidence of, by the comparison of hands, clearly admissible, 
at least in Ecclesiastical Courts—may even de the best evi- 
dence, 214 et seg. 360 
Evidence in proof of the direct charge of the signature to 
a will propounded, being a forgery, stated, and fully discus- 
VOL. IlL.—-—NO, XII, 58 
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sed: and the general doctrine with respect to “ evidence of 
hand-writing,” explained with a good deal of particularity, 
incidentally, in the course of that discussion. Rodson v. 
Rocke. 231, 236, 237. 


IRREVOCABILITY. 


The irrevocadility of an instrument propounded as a will, 
destroys its very essence as a will, and converts it into a 
contract, a species of instrument over which testamentary 
Courts have no jurisdiction. Hodson v. Blackburn. 117, 118 


PARTICEPS CRIMINIS. 


Examined to prove adultery charged upon the wife—evidence 
of, how to be received. Best v. Best. 170 


WIDOW. 


Usually preferred to next of kin in grant of administration, 
and, notwithstanding her having married again. Wedd v. 
Needham, 189 


We have said that the Roman law wasearly administered in 
the English Ecclesiastical Courts. This, in its full extent, 
may not now be true; the Roman law is not the text law of the 
court in all instances; but it is positively so where the common 
law is silent, and there is no statute to the contrary. Beyond 
this, the whole of the testamentary law administered in England 
and in this country, has its basis on the Roman law; and without 
an intimate knowledge of the Roman code, it would be im pos- 
sible to obtain a knowledge of the practice in the ecclesiastical 
courts, or understand the principle of their decisions. The 
birth of children, by the Roman law, amounted to the revoca- 
tion of a will; to this extent it has not been adopted by the 
common law; by the latter, marriage and the birth of a child, 
amounting only to a presumptive revocation of a will. Lord 
Camden, when a question of this sort came before him, in 
Shepherd v. Shepherd, (a case which is given in a note to the 
fifth volume of Durnford & East’s Reports, page 51,) directed 
an issue to Sir George Hay to try the question, because the 
civil law courts were best competent to expound the law on the 
subject. 

By the Roman law, the cancellation of a second will revokes, 
theo facto, a first; by the English law, a second will cancelled, 
is a presumptive revocation of the first. That the civil law, how- 














1831. ] Right of Master, §c. 457 


ever, is the basis of the law of the English ecclesiastical courts, 
we have the dictum of Lord Mansfield,in Harwoodv Goodwright, 
(Cowp. Rep. 91,) where he says, “ Though as to personal es- 
tate, the law of England has adopted the rules of the Roman 
testament, yet a devise of land, in England, is considered ina 
different light from a Roman will.” We have also to the same 
effect, the authority of Sir George Hay, in Shepherd v. Shep- 
herd, above mentioned, where he says—* It is further objected, 
that by the Roman law, by which we proceed in this court, the 
birth of children operated as a revocation of a preceding will. 
I agree that this is rightly stated from the Roman law;—and 
that the Roman law in general guides our decrees; but it guides 
our decrees no farther than where it is uncontradicted by the 
English law.’"! 


*See the argument of Dr. Phillimore in 1 Ecclesiastical Rep. 135. 


LIABILITY OF MASTER FOR KILLING HIS SLAVE, 
To the Editor of the U. 8S. Law Intelligencer. 


Sir,—I send you for insertion, the following opinion lately 
delivered by the Supreme Court of Errors and Appeals of the 
state of TENNESSEX: 

Defendant was indicted in the circuit court of Maury county 
for the murder of a negro slave—he pleaded not guilty, and at 
the trial, was found guilty of wilful and felonious slaying of 
the slave aforesaid. 

The prisoner had his plea of clergy allowed, and judgment 
for the offence of manslaughter was pronounced against him; 
from which judgment he has prosecuted this writ of error. 

It is now insisted that the wilful and felonious slaying of a 
slave is not punishable; and for this is cited 2 Haywood Rep.; 
1 Taylor Rep.; act of 1799; for the State, Hawk. Rep. 

Murder, says Sir Edward Coke, 3 Inst. 47, is when a man 
of sound memory and of the age of discretion, unlawfully kill- 
eth, within any county of the realm, any reasonable creature in 
rerum natura, under the king’s peace, with malice aforethought, 
either express or implied. 

Mr. Blackstone, in his Commentaries, 4 vol. 194, remarks— 
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“at the crime of wilful and deliberate murder human nature 
starts with horror;” and which, says he, “is I believe, punished 
throughout the world with death.” The Mosaic law, the pre- 
cept to Noah, are all so many denunciations against the crime. 
From remotest antiquity down to the present time, mankind in 
deliberating upon it, have formed the same opinion, 

But it will be answered, none will disagree about the crime 
of murder. The question made is, whether or not the crime 
here found—that of slaying a slavé—is a crime punishable by 
the laws of this state? 

Our act of assembly of 1799, ch. 9, provides, “that if any 
person or persons shall wilfully or maliciously, with malice 
aforethought, kill any negro or mulatto slave whatsoever, on 
due and legal conviction, shall be deemed guilty of murder, as 
if such person so killed had been a free man; and shall suffer 
death without benefit of clergy.” 

This act, it is said, Ereaats the offence and fixes the punish- 
ment for the murder of a slave; and it is not thence to be infer- 
red, that any other killing not mentioned in the act, was de- 
signed to be punished, or even considered as acrime. This 
argument is founded on what is s aid to be the law of nations— 
that captives taken in war are subject to be made slaves; and 
that the captor has a right to dispose of the life of his captive 
—Vattel. 

The position above assumed, I conceive is too broad. 
When a captive has laid down his arms and submitted, there 
is then no necessity for disposing of his life—and nothing but 
necessity or unavoidable accident, will excuse taking away 
life. If no necessity exists for destroying a captive human 
being, how can it be pretended the act can be excused— 
Vattel, 421. 

Christian nations do not consider themselves at liberty to 
sport away the lives of captives. At this day the act would 
be reprobated and denounced as fit only fur the savage state. 
Indeed christian example has greatly softened in this respect 
the ferocious savage in his wars. 

It has been argued by a jurist, that the slave of this country, 
when taken in his own country, was subject to this law—that 
the dealer in the slave trade purchased the captive there with 
this burden attached to him; and hence it is that the law affords 
him no protection against the attempt of the master upon his 
life. That the law of a pagan or savage nation, should have 
been acquired with the commodity purchased and ferried over 
the wave with it, is a doctrine too monstrous for my mind; 
and had the slave on his passage touched in Britain, the com- 
mon law would have protected his life against the assault of 
his master. ‘hat common law was in force in the colonies. 
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The attempt to impart and commix a principle so opposed 
to those founded in common law and suited to christian com- 
munities, would be as futile as the attempt to unite ‘oil with 
water. How can it be argued that of necessity the hor- 
rors of slavery must not abate when introduced here, from the 
degraded condition it was found in where it had its origin. If 
it is true, as argued, that we bring the law of the country with 
us—then a slave brought from those islands where it is said the 
captor sometimes turns cannibal, kills and makes a repast of his 
captive—for the same reason, having the law and example of 
that country before us, it could be as safely followed here; and 
ludicrous as this may seem, it falls exactly within the train of 
that argument, which can only be supported by supposing the 
slave on a footing with the live stock on a farm. 

I have been taught that christianity is part of the law of 
the land. The four gospels upon the clerk’s table admonish 
me it is so every time they are used in administering oaths. 
Ifthe mild precepts of christianity have had the effect to ame- 
liorate the condition of this order of people, is it expected that 
we must recede from the improvement obtained—retire more 
into the dark, and become in government partly christian and 
partly pagan, because we own pagans or savages for our pro- 
perty? Ifthe argument on the other side is correct this con- 
sequence would follow. The whole train of thinking is erro- 
neous; and it is not difficult to trace the origin of the error. 
Those in early time, concerned in the traffic of slaves, were 
unfeeling and savage. The page of history proves that thou- 
sands fell victims to masters; some before and some after land- 
ing. Man is imitative. The cruelty first practised was fol- 
lowed up, and a bad custom against all law was winked at. 
But in later times, when murder did cry out, justice demanded 
her recompense for crime; and some were indicted—acts of 
assembly had been passed—and the offence having been so 
common, it was pretty natural to overlook the principle of the 
common law and follow such rules as were found in the 
statutes; but common law because of this oversight, had not 
ceased. It was regained, and geeatly to the honor of the 
bench of N. Carolina. 

This statute of ours has not repealed the law as it stood be- 
fore the passage of this act. It is much more sensible to say, 
it is affirmative of the common law—an attempt of the legisla- 
ture to again bring into action what courts had, unfortunately, 
but too long permitted to slumber. 

What is conclusive with me, that this is all that was in- 
tended, is the punishment inflicted by the act. For wilful and 
malicious murder, the offender is to suffer death without the 
benefit of clergy, the former punishment. Say, that for a time 
the law as it stood before, had been misconstrued or over- 
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looked—if the court had revived and restored it to its pristine 
vigor, would not, in its restoration, the crime of manslaughter 
have been restored also?—Certainly it would. 

If then the act is silent as to manslaughter, and there be no 
repeal of former laws, what pretence is there to.say, that man- 
slaughter is done away? I admit this will depend upon the 
question, whether the killing a slave with malice, was an 
offence atcommon law. But does not the common law defini- 
tion cover the case? Is it the wilful and malicious killing of a 
reasonable creature? If he be such, then the reasoning is un- 
sound and inconclusive, which offers as an excuse, that such 
reasonable creature is a slave. It is well said by one of the 
judges of N. Carolina, that the master has a right to exact the 
labor of his slave—that far, the rights of the slave are sus- 
pended; but this gives the master no right over the life of the 
slave. I add to this saying of the judge, that law which says 
thou shalt not kill, protects the slave; and he is within its very 
letter. Law, reason, christianity, and common humanity, all 
point out one way. 


Digest of Rate Bnaglish Cases. 
[ CONTINUED. | 
COMMON LAW. 


MALICIOUS ARREST. 

In an action for arresting a party and holding him to bail, 
without reasonable or probable, cause, whatever was admis- 
sible evidence to defeat the actionon which the arrest took 
place, is admissible evidence for the plaintiff.—Haddon vy, 
Mills, 4 C. & P. 486. 


MASTER AND SERVANT. 

To justify a master in dismissing a yearly servant before the 
end of the year, there must be moral misconduct, wilful dis- 
obedience, or habitual neglect, on the part of the servant.— 
Callo vy. Brouncker, 4 C. & P. 518. 


NEW TRIAL. See Practices, 4. 


PARTIES PARTNERS. 

Assumpsit on a contract of sale. It appeared that C. carried 
on business at London, others of the plaintiffs at Glasgow, 
and the rest at Manchester. The three firms had agreed to 


Sein she 
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be jointly interested in the purchase, but that C. should be 
the actual purchaser, and he gave the order and the broker 
knew him only. Held, that all the three firms might sue 
jointly.—Cothay v. Fennell, 10 B. & C. 671. 


PLEADING. 


1. The declaration alleged the bill to have been drawn and 
then accepted, in the usual form: it was proved that the accept- 
ance was written before the bill was drawn; Held, no vari- 
ance.— Molloy v. Delves, 7 Bing. 428. 

2. To a declaration stating that in consideration of plaintiff’s 
appointing B. his agent, defendant undertook that he should 
faithfully discharge his duty, defendant pleaded no under- 
taking in writing: Held, that an undertaking in writing 
might be replied. The objection was, that the replication 
brought matter of law to be tried by a jury. 

There being two accounts, held that the question, to which 
account remittances made by the agent should be applied, 
was properly left to the jury as matter of evidence, and that 
the Judge was not bound to direct them with regard to it as 
matter of law.—Lysaght vy. Walker (in Error from Ireland,) 
2 Dow & Clarke, 211. 

And see Evipencer, 2. 


POST OFFICE. 


A person employed at a receiving house of the General Post 
Office, to clean boots, &c. and usually assisting in tying up 
the Ictter-bag, is not a servant of the Post Office, within 52 
Geo. 3. c. 143. s. 2. If a person lay down a letter on the 
counter of the shop at a receiving-house, or give it to a per- 
son belonging to the shop, that is a sufficient putting it into 
the post to satisfy the statute; for the whole room, and not 
the mere letter-box, is the flace for the receipfit of letters. 
To constitute the offence of stealing a letter from a place for 
the receipt of letters under s. 3. of this act, it is essential 
that the letter be carried out of the room at the receiving 
house, which was the place for the receipt of letters: and if 
the letter be opened and the contents taken out in that room, 
this is not an offence within the act.—Rex vy. Pearson, 4 C. 
& P. 572. 


POWER. 





An estate was devised to trustees in trust for testator’s eldest 
son for life, without impeachment of waste, remainder to 
trustees to preserve, &c. with other remainders over; with 
power to the trustees by any deed or writing executed as in 
the will mentioned, to sell, dispose of, or exchange the said 
estate, either together or in parcels, for such price as they 
should deem reasonable, and for that purpose to revoke any 
of the uses in the will, and reappoint the estate to the pur- 
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i chaser or person making the exchange. With the view of 
li acting under this power, the trustees, after the testator’s 
i death, sold the estate, exclusive of the timber on it, which 
uf 


was sold and the money for it received by the first remain- 
derman, who, it was supposed, being tenant for life without 
impeachment for waste and thus entitled to cut down the 
timber, was entitled to the value of it. Held, that this was 
not a valid execution of the power.—(See 3 Bing. 207.) 
Upon demurrer to a replication in formedon, the demand- 
ant had judgment, and upon the trial of several issues in 
fact, a verdict was found in favour of the demandant. The 


i latter had judgment that he recover his seisin against the 
, tenant; and upon writ of error brought and errors assigned, 
i the first being that the count or declaration was insufficient— 
{ the judgment was affirmed: Held, that the demandant was 


entitled to double costs, under 13 Car. 2. st. 2. c, 2. s. LlO— 
Cockerell v. Cholmeley, (in error) 10 B. & C. 564. 
PRACTICE. 


ay 


i 1. (Delivery of Declaration.) The defendant is not in court 
I until his bail are perfected, and therefore in a bailable action 
| it is competent to the plaintiff to deliver a declaration de 
' bene esse, at any time before that is done. (2 N. R. 231. was 
i cited on the other side.)—/JVendover y. Cooper, 10 B. & C. 
: 


614, 

2. (Amendment.) Wherever proceedings are amendable as of 
course, the court of C. P. will not set them aside.—Popkins 

i v. Smith, 7 Bing. 434. 

3. (Costs.) The Court refused to allow the plaintiff in a cause 
in which costs had been taxed for the defendant, to set them 

. off against costs to be taxed for the plaintiff in an ejectment 

cause, in which the lessor of the plaintiff had obtained a ver- 

dict, but in which a rule nisi for a new trial had been obtain- 

ed; but seemed disposed to suspend execution for the first- 

mentioned costs, till the rule for a new trial was disposed of. 

| It subsequently appeared that the costs had been levied al- 
ready.— Masterman v. Malins, 7 Bing. 455. 

4. (New Trial.) Assumpsit for goods. Plea, general issue. 
The question on the trial having turned on a single point, 
the Court, on granting anew trial, limited the inquiry on 
the new trial to the same point.—Z/waites v. Sainsbury, 7 
Bing. 437. 

5. The Vice Chancellor had directed an issue devisavit vel 

i non, and ordered that the trustee under the will “ should be 

at liberty to attend the trial of such issue.” Littledale J. 

(after consulting Park J. who doubted) held that the counsel 


> for the trustee, who was not a party on the record, was not 
entitled to address the jury. —Wright v. Wright, 7 Bing. 459, 
note, 
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6. (Valuation by prothonotary.) The government of Peru had 
paid for the plaintiffs money called dil/ettes purporting to be 
of the value of 16,011 dollars. The defendant claimed to 
retain these under a title which he could not sustain, and 
the plaintiff having brought trover, the matter was referred 
to arbitration, and an award being given in favour of the 
plaintiffs, it was afterwards arranged that the value should be 
estimated by the prothonotary: Held, that the prothonotary 
was to estimate the value. as the value of a bill of exchange 
for the same amount on Lir:, although the dillettes were 
greatly depreciated.—Delega: v. Naylor, 7 Bing. 460. 

. Where a court of equity directed an action of trover to be 
brought, and ordered that the defendant should admit the 
finding and conversion: Held, that this did not give the de- 
fendant a right to begin. —TZwurberville vy. Patrick, 4 C. & P. 
557. 

. (Death ef party.) The statute 17 Car. 2. c. 8. enacting that 
the death of either party between the verdict and the judg- 
ment shall not be alleged for error, does not apply to the 
case of a nonsuit.—Farrance v. Nill, 4 M. & P. 113. 

. (Affidavit of debt, misnomer.) An affidavit of debt, stating 
that the defendant is indebted in a sum certain upon the 
balance of a bill of exchange, not stating its amount, is suf- 
ficient. 

The defendant having signed the bail bond in his right 
name, was held to have waived a misnomer in his second 
Christian name in the affidavit.— Walmesly vy. Dibdin, 4 M. 
& P. 10. 

10. (Guardian.) The Court required the guardian, suing for an 
infant, to give security for costs, on an affidavit that he was 
in insolvent circumstances and had no visible effects. — Mann 
v. Berthen,4 M.& P. 215. 


PRINCIPAL AND AGENT. 

A traveller receiving orders for goods from his employer’s 
customers, has authority to receive payment in money, but 
not in goods.—Howard v. Chafman, 4 C. & P. 508. 


PROMISSORY NOTE. 

Evidence of an agreement that a note payable absolutely was 
not to be put in suit until a given event happened, is not ad- 
missible: the effect being to contradict by parol the note 
itself.— Mosely v. Hanford, 10 B. & C. 729. 

RECOVERY. 

The court of C. P. refused to amend a recovery, by substituting 
the name by which (as was subsequently discovered) the 
vouchee had been baptized, for the name by which he had al- 
ways been known, and by which he was named in the pro- 
VOL. I1I.—=NO. XII. 59 
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ceedings and had executed the deed to lead the uses.—(See 4 
Taunt. 196. & 8 Taunt, 27.) —Addis dem. 7 Bing. 455. 


STATUTE OF FRAUDS. 
T. was tenant to the plaintiff, and indebted to him for rent. 





The defendant, an auctioneer, was about to sell T’s goods, 
which were on the premises. The plaintiff came to the pre- 
mises, and told the defendant that he would distrain unless 
he (defendant) promised to pay the rent due; upon which the 
defendant promised verdally that if the plaintiff would allow 
the sale to proceed he would pay the rent due, and also the 
accruing rent up to Michaelmas then next: Held, that the 
promise was within the statute of frauds, and bad for the 
whole. The case of Williams v. Leiper, 2 Wils. 308. 3 
Burr. 1886, was relied on for the plaintiff; and see Bamp- 
ton v. Paulin, 4 Bing. 264.— Thomas v. Williams, 10 B. & C. 
665. 


; USURY. 
1. 


A contracts to purchase an estate of B. and afterwards bor- 
rows asum of C. to be secured by mortgage of the estate 
contracted for with B., the title-deeds of which before the 
completion of the contract, but with B.’s consent, were deli- 
vered to C. In the interim between the delivery of the deeds 
and the execution of the mortgage, A. is induced to enter 
into an usurious bargain, to buy goods of C. at a price avow- 
edly far exceeding their value, by a threat on the part of C. 
that he would not otherwise complete the mortgage. The 
mortgage was afterwards completed, and the conveyance 
from B. to A. delivered to C. Held, that the original pos- 
session of the title-deeds being perfectly free from taint, gave 
C. a right to have the estate conveyed to him by way of 
mortgage as soon as it was conveyed to A.; and that he was 
therefore entitled to retain the deed of conveyance from B., to 
A., for which the action was brought by the assignees of the 
latier.— Wood v. Grimwood, 10 B. & C. 679. 

Action for penaities under the usury laws. A. contracted 
for a loan from the defendant, secured in the first instance by 
a promissory note, but to be afterwards secured by mortgage. 
The defendant, before the execution of the mortgage, inform- 
ed A. the borrower, that he would not complete the mort- 
gage unless he had a bonus. A. agreed, and actually paid 
the bonus in Jan. 1827. Under the mortgage deed, executed 
in 1826, the tirst half-year’s interest became due on the 8th 
March, and was paid on the 27th April. Held, that the of- 
fence of usury was complete on that first payment, that the 
subsequent payments of interest were not usurious; and that 
the action consequently ought to have been brought within 
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one year aiter such first payment. (2 Bos. & P. 381., 1 East, 
195.) 

The declaration in this case, containing fifty-two counts, 
was delivered in Trinity Term, 1829. The plaintiff took down 
the record for trial at the Summer Assizes fur Essex 1829, 
but withdrew the record. The court under these circumstan- 
ces refused to allow the plaintiff to amend by adding fresh 
counts to the declaration, on the ground of the delay that 
had been incurred. (See 8 T. R. 30.) 

A special jury had been moved for and nominated on the 
part of the defendant, and the judge certified that it was a 
proper case to be tried by a special jury. Held, that there 
having been no verdict (6 G. 4. c. 50.) the judge had no pow- 
er to charge the plaintiff with the costs of such jury.— 
Wood v. Grimwood, 10 B. & C. 689. 

WAGER. 

A bill of exchange accepted in payment of a bet exceeding 102, 
on the issue of a legal horse-race is void even in the hands 
of a bona fide holder for valuable consideration.—Shilliio y. 
Theed, 7 Bing. 405. 

[From what fell from the judges, it appears doubtful whe- 
ther such a bet not exceeding 10/. be legal. 


WILL. 

Devise to G. L. in fee,in trust to pay the rents and profits unto 
and equally amongst four females named in the will for their 
separate use respectively, and in case any of them should die 
leaving a daughter or daughters, the share to go to such 
daughter or the eldest of such daughters, provided that in 
case any of the four should die without issue in the lifetime 
of certain persons named in the will, the share or shares 
should go to certain persons in succession, one after another 
as they should happen to die; all the rest, residue and re- 
mainder of testator’s estates were devised to A. After the 
death of the testator three of the females first mentioned 
died, leaving each a daughter, and the fourth died without 
issue. Held (by certificate,) that the four females took es- 
tates for life as tenants in common; that the daughters of the 
three took estates for life in the shares of their respective pa- 
rents upon their respective deaths, and that A. took the 
remainder in fee in the whole.—Bennett y. Lowe, 7 Bing. 
535. 

WOUNDING. 

A blow with a bludgeon, by which the skin is broken and blood 
drawn, is a wounding within the 7 & 8 G. 4. c. 31. s. 11, 12. 
It is immaterial under that statute with what instrument the 
wound is inflicted.— Rea v. Payne, 4 C. & P. 558. 
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WITNESS. 

An attachment against a witness for not attending on a sudfie- 
na will not be granted unless it be sworn that he was a ne- 
cessary and material witness. 

Per. Cur, “ It is a doubtful point whether it be necessary 
to produce the original writ of sudfena at the time of ser- 
vice. (Wakefield v. Gall, Holt’s Rep. 526.)—TZaylor vy. Wil- 
dans, 4 M. & P. 59. 


LABOURS OF THE PRESENT LORD CHANCELLOR 
OF GREAT BRITAIN, 


Court of Chancery, Sept. 1. 


The Lord Chancellor came down to Court this morning at nine 
o’clock, and delivered judgment in five appeal causes. After which 
his Lordship inquired if any gentleman at the bar had any thing to 
move? On being answered in the negative, 

His Lordship addressed the counsel present to the following ef- 
fect:—After an unusually protracted sitting, it gives me the greatest 
satisfaction in stating that there is only one appeal which has been 
heard before me in which I have not given judgment. There are 
likewise one or two other causes not decided, I mean those heard the 
other day before me and the Lord Chief Justice Tindal and Mr. Jus- 
tice L.ittledale, and in those the Learned Judges have not made up 
their minds, The only cause, therefore, which remains undecided, 
as far as I am concerned, is the one of Smith v. Starkey, and that is 
involved in so much doubt, and of such vast importance, that it would 
ill become me, as a Judge in Equity, for the vain and idle boast of say- 
ing that no case was left undecided, rashly to make up my mind, I 
shall, however, in that case, give judgment before the next term.—It 
must, continued his Lordship, be a great satisfaction to me, to the Bar, 
and to the suitors of the Court, that there is no business undecid- 
ed. There is not a single cause ready for hearing, but what has 
been heard and decided. ‘There has not been a single petition 
presented, but what has been answered. In short, I may say, that 
the whole business of the Court is concluded. This must be a great 
relief to the Court and the Bar, as I know from a long experience, 
that when any Court has a long arrear of business, the greatest in- 
convenience must ensue, The benefits of the situation we now stand 
in will be felt and appreciated next term. It will be found that the 





r labour and attendance of Counsel, up to this time, will be well repaid. 
i I was equally, with all my learned predecessors, very unwilling to im- 
. pose such an arduous duty on Counsel: I felt that the exertion must 
4 be too much ; for those engaged in professional pursuits, particularly 


such as judges of the land, have more duties to perform than they are 
well able to bear. Ihave now to thank the Bar for the kindness and 
attention I have received—lI feel most grateful for the assistance I 
. have received—and I feel most sanguine, that I shall be able to carry 
. into effect the arrangements I contemplate respecting the Vice- 
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Chancellor’s Court. I shall be able to hear all the business that has 
been set down in that Court, and undecided since 1830. Since I came 
to the Seals there have been 120 appeals lodged, of which number 
108 have been heard and decided, and the average of them occupied 
in hearing about eight hours. Every one of them was of importance. 
There ha is not been a single short cause. Now, these appeals are 
in the proportion of six to four from the Vice Chancellor’s, as com- 
pared with those from the Rolls. I have noticed that almost every 
case of difficulty has found its way from the Vice-Chancellor’s Court 
into this: and I think this is sufficient to show, that, if possible, it 
would be advisable to dispense with this branch of Equity Jurisdic- 
tion. It was the opinion of Sir Samuel Romily and Sir John Leach, 
who was then a Member of the Legislature, that the creation of 
another for the Vice Chancellor would increase litigation, and add 
materially to the business in Chancery. “They were well borne out 
in this opinion, when the fact shows that 64 out of 108 of his Honour’s 
decisions were appealed from. I am not, however, prepared to say 
that I could at once recommend the abolition of this Court: but I 
certainly hope to make an arrangement that will do away with much 
litigation and save expense. I shall propose that all c: ses of difficul- 
ty set down for hearing before the Vice-Chancellor be transferred to 
this Court ; and then Iwill obtain the assistance of the Master of the 
Rolls and the Vice-Chancellor, on the hearing of them, to sit with me; 
and I think it must always be more sz ,tisfactory to suitors to have a 
decision come to by three Judges than one. In fact, a Jury in such 
cases is the best tribunal, and a single Judge is the worst. Three 
Judges are, in all cases, better than one, and their decisions must be 
more satisfactory to the Bar, to suitors, and to the public. I do not, 
however, as I before said, see that I can, at an early period, recom- 
mend the abolition of the Vice-Chancellor’s Court. ‘The Master of 
the Rolls is more sanguine on the point than I am; but I trust in what 
I have stated about that Court, that I have not insinuated any thing 
in disparagement of the learned, excellent, Hon., and amiable Judge 
that presides over it. In conclusion, I have only to say, that on the 
close of these long sittings, 1 have only continued them two day s long- 
er than Lord Eldon on one occasion did. It was a duty, however, I 
unwillingly imposed on the Barto keep them so long—but the course 
I have adopted will ultimately be of great benefit to the profession 
and tothe public. It will raise the character of Courts of Justice, 
particularly the character of this Court which has long been charged 
by natives as well as foreigners, from its delays, to be any thing but a 
Court of Equity. I have now only to add, that I must remain in 
London for several weeks; I shall, therefore, devote one day in every 
week to hearing of motions that are pressing. And let me entreat of 
suitors not to wait for the attendance of any particular Counsel, but to 
take such Counsel as remain in London, many of whom will do so, 
who from my own knowledge, are Gentlemen of great le arning and 
and ability. I shall sit at nine o’clock every Saturday morning, and 
will take any motion that the parties consent to be heard. Ev ery 
other day in the week, I shall sit in the House of Lords to hear ap- 
peals. It has always been complained that there were no sittings in 
vacation, which by all suitors has been considered necessary for the 
pure administration of justice. I have, therefore, prov ided against 
such acomplaint in future. 

His Lordship then bowed to the Bar and left the Court at half-past 
twelve. 
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Biterary Xutelligence. 


ADVICE TO TRUSTEES. 

Advice to Trustees and to those who appoint to that office: including Trusts and 
Trusteeships; Choice and Appointment; Powers and Disabilities; Liabilities 
and Removal; Dangers and Release; Indemnity and Protection; Suits and 
Costs. By Harding Grant. London, 1830. 






























‘what have, in these pages, been kept chiefly in view.’ 








The above work is by Mr. Grant, the author of the ‘‘ Practice of 
the High Court of Chancery,” which was published about two years 
ago. He thus explains his own views and objects, and the utility of 
his last publication :— 


“So far as the author has met with any book of this kind extant, 
there appears to him to be quite room for the present undertaking. 
The works of Mr. Willis and Sir George Hampson have each their 
appropriate and well Known respectability. But it is no disrespect 
to those gentlemen to say, that their works (to which, however, the 
author acknowledges his obligations) do not answer the specific pur- 
poses of this. They are not by any means adapted, feculiarly, to 
the use of, and therefore of little comparative service to unpfrofession- 
alreaders, Yet this does not derogate from the esteem in which 
they may be held by the profession, not only from the weight of the 
names of their respective and respectable authors; but as being, on 
that ground, what is technically meant by books of authority for pro- 


fessional purposes more exclusively. ‘There are, however, other oc- 


casions on which the unprofessional public need advice or guidance. 
The present attempt therefore, is not anticipated by the respectable 
works before mentioned, or either of them. 

“He has forborne going into the abstruse learning of trusts, in the 
way of tracing their legal or equitable origin, or otherwise; all which 
he deemed foreign to his immediate purpose, which was to be frrac- 
tically useful. And for the same reasons he has avoided entering into 
some other remof¢er points of legal nicety of rare occurrence, or per- 
haps more specul: itive than practical, and respecting which, should 
they arise, they must necessarily be subjects, pro re nata, of profes- 
sional, and, probably, of cownsel’s directions. ‘The more every-day 
and prominent subjects of information, therefore, and such as may 
reasonably be supposed to come within a trustee’s personal cogniz- 
ance and judgme nt, and on which he must personally ac? in his unpro- 
fessional character, and of which it behoves him to be aware, are 
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BILLS OF EXCHANGE.=-STRICTURES UPON EMI- 
NENT JUDGES. 
Manuel of Improved Precedents, containing forms of Declarations on Bills of 
Exchange, and Promissory Notes, etc. etc., with a Digested Summary of va- 


rious points of Law relating thereto, etc. etc. etc. By Joseph Napier Esq. 
Dublin, 1831. 


The design of this work is to furnish a series of Forms of Pleading 
on Bills of Exchange and Promissory Notes of a more concise kind 
than have hitherto been prepared; and to give an outline of this de- 
partment of Commercial Law. ‘The author acknowledges his obliga- 
tion to Mr. Justice Patteson for his suggestions upon the alterations 
proposed. One of the improvements recommended, is a diminution 
of the prolixity of pleadings by the consolidation of the common counts 
and the count for interest. 

In one respect the above work is entirely novel. The author says, 
that it is frequently a matter of importance, for the purpose of esti- 
mating the value of judicial decisions, to know the legal character 
and reputation of the judge; and he therefore has given the public his 
views of the legal capacity of the judges during the decision of the 
most recent commercial cases. The following account of some of 
these legal dignitaries is worth perusing : 


Lorp TENTERDEN. 


At Nisi Prius his Lordship’s decisions are often dubious, and his 
judgment is habitually cautious. But when the C, J. obtains a little 
leisure to enable him to deliberate on a commercial question, his de- 
cision is invariably found to be luminous, accurate, full of sound law, 
and sound common sense. He is not a “ black letter” lawyer; but 
probably no judge on the bench is more profoundly learned in the 
system of commercial law, which may be considered as owing its 
origin to Lord Mansfield. 


Lorp Wrywnrorp. 


Lord Wynford possessed, when on the bench, the leading defects 
of Lord Mansfield, consisting of an affectation of trying causes on the 
principles of equity, in which he frequently substituted an ignorance 
of the law of equity for the equity of law. His decisions at Nisi Prius 
are sufficiently firm. Lord Tenterden has on more than one occasion 
overruled the decisions of Lord Wynford, as possessing but little au- 
thority. He was an able advocate, 


Sir N. C. Tinpat. 


Sir M C. Tindal has been buta short time on the bench, and 
hence it is difficult to speak of his judicial merits. His knowledge of 
law is sound and accurate, and his judgments are exceedingly clear, 
with rather an excessive developement of principles. I rather pre- 
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fer his nisi prius decisions to those of Lord Tenterden, He only 
wants experience and confidence. 


Sir Joun Bay.ey. 


Sir John Bayley is scarcely ever wrong in points of law. He not 
unfrequently takes up some ‘‘crotchet,” as it is called, which may 
not exactly involve the merits of the case before him, but whatever 
he states as law generally, is most accurately stated. If Lord Ten- 
terden and he nod heads together over any dictum, you may book it 
as sound law, Any one who knows the character of Sir John’s MS. 
books, which are said to contain every case that ever was or ever will 
be decided in Westminster Hall, will at once admit thetruth of these 
observations. His judgments, therefore, contain a mass of legal learn- 
ing, but its applicability to the case should always be scrutinised. 
His dicta (from what I have stated) deserve great attention. 


Sir Josepu LITrLeDALE. 


Sir Josefih Littledale is a man of profound learning. He has studi- 
ed Comyn’s Digest from cover to cover, and examined with accura- 
cy almost every case referred toin that comprehensive work. Lord 
Tenterden pays great attention to any points of law decided at nisi 
prius by Sir Joseph. His prepared judgments in Banc display [the 
deepest research and most accurate logic. He has one essential de- 
fect; and that arises probably from his technical learning as a plead- 
er; he sees objections as with a telescope, and attacks their very 
shadows. But I know no judge on whose decisions, in cases involving 
profound principles of law, I would with move confidence rely. 


Sir James PArRKE. 


This learned judge has not been long upon the bench; but he has 
been sufficiently long there to prove that he possesses the legal ac- 
uirements of Sir N. C. Tindal, with the sound common sense of Lord 
Tenterden, He takes a decided lead in the Court, and is evidently 
looked up to by court and bar with the greatest respect and attention. 


Lorp ELLENBOROUGH. 


Lord Ellenborough’s character appears most correctly given by 
Mansfield C. J. in Fentum v. Pococke, 5 Taunt. 192., and by Bayley 
J. in the King v. Burdett, 4 B. & A. 153. His nisi prius decisions 
were given with great firmness, and are of great authority; especially 
those collected in the admirable Reports of Mr, Campbell. 


Sir G. S. Hotroyp. 

Sir G. S. Holroyd was, unfortunately for the profession and the 
public, too advanced in years when elevated to the bench. Wherever 
he sat or delivered a legal opinion, his authority is beyond praise. 

For an illustration of some of the characters here given, the author 
refers to the judgment of the King’s Bench in Rennell v. Bishop: of 
Lincoln, 7 B. & C. 113, King v. Westwood, 7 Bing. 1., Holdsworth v. 
Hunter, 10 B, & C. 449, and Blundell v. Catterall, 5 B. & A. 268. 
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ENGLISH COMMON LAW REPORTS, Volume 18; 
containing Cuirtry’s Reports, 2 vols. 

VESEY SEN’R’S REPORTS, 2 vols. 

PURDON’S DIGEST, new edition. 

CHITTY on CONTRACTS, new edition. 

PETERSDORE’S ABRIDGMENT of the Cases argued 
and decided m the English Courts of Common Law, and of the 
Rules of Court, from the Restoration in 1660 to 4th George IV. 
With copious notes and references specifying what decisions 


been affirmed, recognized, qualified or overruled; com- 
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prising under the several titles, a Practical Treatise on the 
different branches of the Common Law. By Charles Peters- 
dorf, Esq. of the Inner Temple, London. 15 large royal 8vo. 
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REDUCTION OF PRICE, 


P. H. NICKLIN & T. JOHNSON, the Publishers of the Eneuisx 
Common Law Reports, have determined to reduce the subscription 
prices of the 17th and the subsequent volumes of that work 20 per cent 
so that subscribers will in future receive their volumes at $4 in Paper 
Covers; at $4 40 in Law Sheep; and at $4 80 in Law Calf. At the 
same time that the price is thus reduced, the matter contained in each 
volume is increased in quantity by enlarging the size of the pages. 

The Seventeenth Volume, lately published, consists of six hundred 
pages, and contains the ninth volume of Barnewall and Cresswell’s Re- 
ports in K. B.; the extra Cases in Moore’s Reports jn C. P. from the 
6th to the 10th volume inclusive, and in Moore and Payne’s Reports in 
C. P. 2 vols., and in Manning and Ryland’s Reports in K. B. 2 vols. 

The Eighteenth volume now published, contains Chitty’s Reports, < 
yois. 

The Nineteenth Volume is in press. 
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